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STATEMENT OF JURISDICTION
The decision of the Utah Tax Commission to not exercise or
accept

jurisdiction

in Stuart H. Staker v. County Board of

Equalization of Salt Lake County, State of Utah, Appeal Nos. 921203 and 92-1204; property serial nos. 27-12-176-007 and 27-12-176008, was entered on January 15, 1993. The Petition for Reconsideration was filed February 3, 1993. The Petition for Writ of Review
was filed April 5, 1993, forty-one (41) days after the Petition for
Reconsideration was considered to have been denied pursuant to Utah
Code Ann. , §63-46b-13 (3) (b) . Respondent disputes that jurisdiction
is vested in the Court for this matter.
STATEMENT OF THE ISSUES
1.

Since

Salt

Lake

County

did

not

issue

a

"combined

valuation and tax notice" in 1990, is the denial of petitioner's
purported attempt to appeal from such a notice moot. Even assuming
arguendo that the petitioner's theory of law is correct, does the
failure to file within 30 days of the mailing of the October 1990
tax notice render petitioner's appeal moot.
2.

Does the failure of the petitioner to file a Petition for

Judicial Review of the Tax Commission's January 15, 1993 Order
within thirty days after the Petition for Reconsideration was
deemed denied as required by Utah Code Ann., §63-46b-14, deny this
Court jurisdiction over the appeal.
3.

Given the totality of the circumstances, did the State

Tax Commission abuse its discretion in refusing to either reconvene
the 1990 Salt Lake County Board of Equalization or assume original
jurisdiction over Staker's property valuation dispute for tax year

1

1990,

In reviewing the Commission's exercise of its discretion

deference should be given to the Commission and its decision should
not be overturned absent a showing of arbitrariness or capriciousness

in

its

exercise

of

the

discretionary

power.

Morton

International, Inc. v. Auditing Division of the Utah State Tax
Commission. 814 P. 2d 581 (Utah 1991) and Uintah Oil Association v.
County Board of Equalization of Uintah County and Utah State Tax
Commission, 213 Utah Adv. Rptr. 17 (18), (Utah 1993).
4.

Did the State Tax Commission err in concluding that the

only notice triggering 1990 Board of Equalization appeal rights was
the July Notice of Valuation issued pursuant to Utah Code Ann. §592-919(2) (effective as of 1990).

The Commissions decision with

respect to this issue is subject to a correction of error review.
Savage Industries v. Tax Comm'n, 811 P.2d 664, 669-70 (Utah 1991).
DETERMINATIVE STATUTES
Utah Code Ann., §59-2-919(2), as of 1990
Utah Code Ann., §59-2-1004, as of 1990
Utah Code Ann., §59-2-1317, as of 1989
Utah Code Ann., §59-2-1317, as of 1990
Utah Code Ann., §63-46b-l(9)
Utah Code Ann., §63-46b-13(3)(b)
Utah Code Ann., §63-46b-14(3)(a)
STATEMENT OF THE CASE
This case involved an attempt by the petitioner Stuart H.
Staker to challenge the 1990 valuation of his property by the Salt
Lake County Assessor. Petitioner first filed a property valuation
appeal on November 30, 1990, approximately three months after the

deadline for filing 1990 appeals. That appeal was rejected by the
County Board of Equalization on December 12, 1990, as being an
untimely appeal.

The petitioner did not then raise the subject

until March 19, 1992, when it was formally designated an issue in
his appeal of the Salt Lake County Board of Equalization's decision
with respect to part of the property's 1991 valuation.

The State

Tax Commission delineated the matter as a request for it to either
assume original jurisdiction or, in the alternative, reconvene the
1990 Salt Lake County Board of Equalization. A hearing before the
Commission was held November 19, 1992.

In an order dated January

15, 1993, the Tax Commission refused to accept jurisdiction over
the matter or reconvene the 1990 Salt Lake County Board of
Equalization.

Petitioner filed a request for reconsideration on

February 3, 1993.

Pursuant to Utah Code Ann., §63-46b-13(3)(b) ,

the matter was considered denied on February 23, 1993. On April 5,
1993, the petitioner filed this appeal before this Court seeking an
order directing the Tax Commission to accept jurisdiction over the
petitioner's appeal for tax year 1990.
STATEMENT OF FACTS
In July of 1990, the Salt Lake County Auditor's Office mailed
the petitioner the notice required by Utah Code Ann. §59-2-919(4),
setting forth the value of petitioner's property as established by
the County Assessor and the dates by which appeals of that
valuation must be filed with the Salt Lake County Board of
Equalization. (R.89-90).

The petitioner did not file an appeal

with the Salt Lake County Board of Equalization within the 3 0 day
period allowed by Utah Code Ann. §59-2-1004.
3

In October of 1990, the Salt Lake County Treasurer mailed
petitioner a tax notice in accordance with Utah Code Ann. §59-21317 (as of 1990).

On November 30, 1990, petitioner Staker filed

an appeal of the property tax assessment for 1990 with the Salt
Lake County Board of Equalization and paid the 1990 property taxes
under protest.

(R.89, 91)

On December 12, 1990, petitioner's

appeal was denied by the Salt Lake County Board of Equalization as
being

untimely.

(R.87)

Petitioner

Staker

never

appealed

the

decision of the Salt Lake County Board of Equalization rejecting
his appeal to the State Tax Commission.

The time for filing that

appeal ran on January 12, 1991, pursuant to Utah Code Ann. §59-21006 (1953 as amended).

Petitioner Staker additionally did not

file an action within the six month period allowed for recovery of
taxes paid under protest, said period having elapsed on May 30,
1991.

On August 19, 1991, petitioner appealed the 1991 assessed

value on one of the two parcels involved in the 1990 tax dispute.
(R.79, 80)

The Salt Lake County Board of Equalization issued its

decision with respect to the value of the single parcel protested
on October 10, 1991. (R.64).

No appeal of this decision was made

to the State Tax Commission within the 30 day period authorized by
Utah Code Ann. §59-2-1006.
On October 4, 1991, the Salt Lake County Assessor's Office
initiated an appeal with respect to the 1991 value of the other
parcel involved in the 1990 dispute.

The appeal was initiated to

correct an erroneous Farmland Assessment Act valuation. As part of
the hearing process with respect to this second parcel of ground,
the Board of Equalization adjusted the market value for the 1991

4

tax year. This decision was entered February 18, 1992, and mailed
February 20, 1992 • (R.40)

On March 13, 1992, petitioner Staker

addressed a letter to the Board of Equalization expressing his
dissatisfaction with the decision (R. 52-54) , and on March 19, 1992,
filed an appeal with the State Tax Commission that listed not just
the parcel which was currently under consideration but also the
previously decided but unappealed parcel.

(R.50-51). This appeal

was filed within 30 days of the February 20, 1992, Board of
Equalization decision but was filed some four months after the
October 10, 1991, decision on the other parcel.

This appeal

raised, for the first time, in either 1991 or 1992, the issue of
the 1990 valuation.
SUMMARY OF THE ARGUMENT
POINT I
As noted in respondent's Suggestion of Mootness filed with the
Supreme Court on July 9, 1993, no evidence exists that petitioner's
November 30, 1990 appeal was timely even assuming arguendo that its
legal theory is correct and that factually, a "combined valuation
and tax notice" was issued in 1990.

Since the petitioner did not

timely appeal the valuation of the property, it would not be
entitled to a hearing upon remand and the matter is moot.
Respondent Salt Lake County Board of Equalization further
submits that petitioner's entitlement to a hearing or consideration
by the Tax Commission is predicated on the assumption that it filed
an appeal with the Salt Lake County Board of Equalization within 30
days of the mailing by Salt Lake County of the "combined valuation
and tax notice" in 1990.

For the 1990 tax year, Salt Lake County
5

issued a valuation notice in July and a separate tax notice in
October.
notice".

It did not issue a single "combined valuation and tax
As

petitioner's

argument

is

based

upon

this

misunderstanding of the factual sequence occurring in 1990, and as
no such "combined notice" was issued, its claim for relief is moot
and should be rejected by the Court.
POINT II
On January 15, 1993, the Utah State Tax Commission issued its
order and decision in this matter.

Petitioner timely filed a

request for reconsideration within the allowable 20-day period as
set out in R861-1-5(P).
Ann.,

The Tax Commission, pursuant to Utah Code

§63-46b-13(3)(b) had twenty days after the filing of the

request in which to issue an order or the reconsideration request
would be considered to be denied.

Accordingly, on February 23,

1993, Staker's Petition for Reconsideration was deemed to be denied
and the time for filing a Petition for Judicial Review commenced to
run.

That period expired pursuant to Utah Code Ann. §63-46b-

14(3)(a), thirty days after the date that the order constituting
the final agency action is issued or is considered to have been
issued under sub-section 63-46b-13(3)(b), or on March 22, 1993.
Petitioner's Petition for Writ of Review was not filed with this
Court until April 5, 1993, 11 days after the last date upon which
it could be filed pursuant to the statutory timeframes.

Thus,

jurisdiction is not properly before the Court in this matter.
POINT III
Given the totality of the circumstances, the Tax Commission
6

did

not

abuse

its discretion

in refusing

to

take

original

jurisdiction of the petitioner's claim or in refusing to reconvene
the 1990 Salt Lake County Board of Equalization. Petitioner failed
to timely appeal the property valuation in July and August of 1990.
It failed to appeal the Board of Equalization's denial of its
November 30, 1990 petition to the State Tax Commission. It did not
raise the issue in its 1991 Board of Equalization appeals and, in
fact, raised the issue for the first time in 1992, when it appealed
a decision of the 1991 County Board of Equalization to the State
Tax Commission.

Given these factual circumstances, and the fact

that the petitioner failed to timely appeal in July of 1990, solely
because the petitioner was out of town during the appeal period
(R.89) and not through any fault of the respondent, the Tax
Commission did not abuse its discretion in declining to assume
original jurisdiction or reconvene the 1990 Board of Equalization.
POINT IV
The Tax Commission did not err in concluding that the appeal
period contemplated by Utah Code Ann. §59-2-1004 was the thirty-day
period

following the issuance of the July disclosure notice

pursuant to Utah Code Ann. §59-2-919(2) and not some separate
appeal period

occurring

in November

of each year.

Such a

conclusion is fully supported by the statutory time-frame for
conducting Board of Equalization hearings and the repeal of the
authority to issue anything other than separate July disclosure and
October tax notices.

7

ARGUMENT
POINT I
THE PETITIONERS APPEAL FOR TAX YEAR 1990 IS
MOOT AND SHOULD BE DISMISSED BY THE SUPREME
COURT.
Staker,s argument and claim for relief is predicated on the
notion that on November 30, 1990, he timely filed an appeal from a
"combined valuation and tax notice". As the County has previously
suggested to the Court, a filing on November 30, 1990, could not
have been within the statutorily required 3 0 days of mailing of the
October, 1990 tax notice. Even assuming that this notice had been
a "combined valuation and tax notice", the filing would have been
untimely. Thus, even should Staker prevail on his legal argument,
he would still not be entitled to a hearing since his original
pleading was untimely.
In addition, Staker mistakenly asserts that the October, 1990
tax notice mailed by Salt Lake County was a "combined valuation and
tax notice" as that term had been statutorily defined. The record
clearly shows, as Staker himself acknowledges in his November 30,
1990 letter to the Salt Lake County Board of Equalization (R.8990) , that Salt Lake County issued in July a valuation/disclosure
notice as required by Utah Code Ann. §59-2-919.

This notice set

out the assessed value of the property and the dates and times for
appealing to the County Board of Equalization.

It subsequently

issued, in October of 1990, a separate tax notice pursuant to Utah
Code Ann. §59-2-1317

(as effective in 1990).

Thus, Staker's

argument that it possessed a right of appeal from a "combined
valuation and tax notice" is irrelevant.
8

Salt Lake County issued

no such combined notice in 1990 and the sole avenue by which Staker
could have perfected an appeal was by an appropriate and timely
filing with 30 days after the mailing of the July notice.

Salt

Lake County respectfully submits that Staker7s argument is based
upon a misunderstanding of the facts relating to the issuance of
the 1990 valuation notices. Since the October 1990 tax notice was
not a "combined valuation and tax notice" it triggered no right of
appeal for Staker, no basis for arguing the legal merits of that
right of appeal and, thus, no real case or controversy.

Salt Lake

County respectfully suggests that the appeal should be dismissed.
POINT II
THE FAILURE TO FILE A TIMELY APPEAL FROM THE
ORDER OF THE UTAH STATE TAX COMMISSION DIVESTS
THE COURT OF JURISDICTION OVER THIS MATTER.
The Utah State Tax Commission issued its order in this matter
on January 15, 1993. Within the twenty-day period allowed by R8611-5(P), petitioner Staker filed a Request for Reconsideration. That
request was filed on February 3, 1993.
maximum of twenty

The Tax Commission had a

(20) days to issue a decision.

The Utah

Administrative Procedures Act (U.A.P.A.), specifically Utah Code
Ann. §63-46b-13(3), provides:
"(3)(a) The agency head, or a person designated for that purpose, shall issue a written
order granting the request or denying the
request.
(b) If the agency head or the person
designated for that purpose does not issue an
order within 20 days after the filing of the
request, the request for reconsideration shall
be considered to be denied." (emphasis added).
Under this statutory provision, petitioner's Request for
Reconsideration was considered to have been denied on February 23,
9

1993.

Lopez v. Career Service Review Board, 834 P.2d 568, 572

(Utah App. 1992) •

While the Tax Commission issued an order on

March 12, 1993 denying the Petition for Reconsideration, that order
was clearly outside the statutory timeframe and as such was a legal
nullity in its effect on the timeframe in which the petitioner
could seek judicial review.
The Tax Commission by either direct action or inaction lacked
authority to extend the time periods established
review.

for

judicial

Utah Code Ann. §63-46b-l(9) provides:
"Nothing in this chapter may be interpreted to
restrict a presiding officer, for good cause
shown, from lengthening or shortening any time
period prescribed in this chapter, except
those time periods established for judicial
review.11 (emphasis added)

On February 23, 1993, the matter was considered to have been
denied as a matter of law and the timeframe for seeking judicial
review triggered.

Utah Code Ann. §63-46b-14(3)(a) provides:

"A party shall file a petition for judicial
review of final agency action within 30 days
after the date that the order constituting the
final agency action is issued or is considered
to have been issued under sub-section 63-46b13(3)(b). (emphasis added)
As

the

Supreme

Court

noted

in Dusty's

Inc. v.

Auditing

Division of the Utah State Tax Commission, 842 P.2d 868, 870 (Utah
1992),

the timeframes

construed.

established

under U.A.P.A.

are

strictly

Utah Code Ann. §63-46b-14(3)(a) requires the filing of

a petition for judicial review "within thirty days after the date
that the order constituting the final agency action is issued or is
considered to have been issued.

The petitioner's Request for

Reconsideration was deemed to have been denied on February 23,
10

1993.

The thirty-day appeal period ran March 22, 1993, but no

Petition

for

Accordingly,

Judicial
the

Review

was

Petition

is

filed

until

untimely,

April

the

5,

1993.

Court

lacks

jurisdiction, and the matter should be dismissed.
POINT III
THE TAX COMMISSION DID NOT ABUSE ITS DISCRETION IN REFUSING TO EITHER RECONVENE THE 1990
SALT LAKE COUNTY BOARD OF EQUALIZATION OR
ASSUME ORIGINAL ASSESSMENT JURISDICTION.
Utah

Code

Ann.

§59-1-210(8)

grants

the

Utah

State

Tax

Commission discretion to reconvene a County Board of Equalization
and

Utah

original

Code

Ann.

§59-2-212

grants

assessment

authority

over

it discretion

misassessed

to

assume

property.

In

reviewing the Commissions exercise of its discretion, deference
should be given to the Commission and its decision should not be
overturned absent a showing of arbitrariness or capriciousness in
its exercise of the discretionary power.

Morton International,

Inc. v. Auditing Division of the Utah State Tax Commission, 814
P.2d 581 (Utah 1991) and Uintah Oil Association v. County Board of
Equalization of Uintah County and Utah State Tax Commission, 213
Utah Adv. Rptr. 17 (18), (Utah 1993) . The record presented to the
Commission upon which it based its decision to neither accept
original

jurisdiction

nor

reconvene

the

County

Board

of

Equalization overwhelmingly supported the reasonableness of that
decision.

The petitioner

failed

to appeal

the value

of

its

property in 1990 based upon the 1990 valuation notice not through
any error of Salt Lake County but because the petitioner was out of
town on business (and apparently had not provided for management of
his affairs).

Petitioner filed a complaint with the Salt Lake
11

County Board of Equalization on November 30th of 1990, failed to
set

forth

any

County

error

or

extraordinary

circumstances

justifying a late appeal, and failed to provide evidence that even
under its own theory of law such an appeal was lodged within 30
days of the mailing of the tax notice as Utah Code Ann. §59-2-1004
(1953 as amended) required.

When the petitioner's complaint was

denied by the County Board of Equalization on December 12th of
1990, petitioner failed thereafter to exhaust its administrative
remedies by appealing that decision to the State Tax Commission as
required by Utah Code Ann. §59-2-1006 (1953 as amended). While the
petitioner apparently believed Salt Lake County's 1990 assessment
of his property to be unlawful, and thus paid his taxes under
protest, he filed no action against the County Treasurer for
recovery of those taxes within the six-month period provided for by
law. As the Commission noted in its decision and order "it is the
petitioner's responsibility to see that the taxes are paid in a
timely fashion and that any appeals from the tax notices be done in
a timely fashion. Sufficient circumstances were not presented upon
which the Tax Commission can base the granting of a hearing under
Utah Code Ann. §59-1-210(8)."

Indeed, the only circumstances

presented to the Commission outside petitioner's tenuous legal
argument, were those demonstrating a lack of attendance to official
notices, failure to exhaust administrative remedies and failure to
establish extraordinary circumstances justifying the Commission's
exercise

of

discretion.

considerations

mandate

Finally,

adherence

significant

to the

public

statutory

policy

timeframes

applicable to county boards of equalizations and suggest that
12

deviations from those timeframes should occur only in the rarest of
circumstances.

The tax system

is a carefully

choreographed

interplay of independent elected officials performing inter-related
functions. Delay of one function ultimately impairs the ability of
others to perform their responsibilities according to statutory
timeframes.

As the Supreme Court noted in Harmer v. State Tax

Commission, 452 P.2d 876, 880 (Utah 1969):
"As to the question as to whether or not the
county board of equalization has the power to
hold hearings, after the June 20th deadline,
we are of the opinion and hold that the board
has no such power. It would seem that the
language of the statute in question is clear,
and that the legislature did not intend that
the board of equalization should extend its
hearings beyond the deadline so as to avoid
interference with the other time schedules set
forth in the statutes pertaining to the duties
of other county and state officers in taxing
procedures."
This

same

concern

for

the

inter-relatedness

of

taxing

functions supports the Tax Commission's conclusion that the October
1st cutoff for Board of Equalization appeals has meaning and
substance in the analysis of whether there is a November Board of
Equalization appeal period.

No extraordinary circumstances exist

which would justify deviation from the legislatively prescribed
timeframe

and

no

authority

exists

for

concluding

that

the

legislature intended to render the October 1st cutoff date a
nullity through the provision of a separate November and December
Board of Equalization process.

Based upon the circumstances

presented, the Commission's decision was reasonable and should be
affirmed.
13

POINT IV
THE TAX COMMISSION CORRECTLY HELD THAT THE
JULY NOTICE OF VALUATION ISSUED PURSUANT TO
UTAH CODE ANN, §59-2-919(2) (EFFECTIVE AS OF
1990) WAS THE ONLY NOTICE LEGALLY TRIGGERING
1990 BOARD OF EQUALIZATION APPEAL RIGHTS.
The Tax Commission held that the only notice which gave rise
in 1990 to a right of appeal to the Board of Equalization was the
July

valuation

notice.

The

Commission's

supported factually and legally.

decision

was

fully

It is undisputed that in 1990,

Salt Lake County issued, in July, a valuation notice which set out
dates and times for filing Board of Equalization appeals.

It is

equally clear from the record that in 1990, Salt Lake County did
not

issue

"combined

valuation

and

tax

notices"

in

October.

Accordingly, as the Tax Commission held, the only notice which
could have triggered Board of Equalization appeal rights was the
July notice.
An ample basis in law also supports the Tax Commission's
decision.

That decision, in essence, holds that there is a single

equalization period available to taxpayers for complaints that
property

valuation

equalization

is

standard

not
of

at

fair

the

constitutionally

market

value.

The

mandated
Commission

rejected the petitioner's argument that bifurcated equalization
processes exist.

Under that argument, a taxpayer could appeal the

valuation of its property at a July Board of Equalization and then
have available a November or December Board of Equalization at
which the fair market value could be change to reflect the values
shown for surrounding or comparable properties.
argument

that

bifurcated

equalization

14

The petitioner's

processes

exist

is

in

conflict with the entire Board of Equalization process. As the Tax
Commission noted

in its decision, Utah Code Ann. §59-2-1004

requires all appeals to the Board of Equalization to be resolved by
October 1st of each year.

The statutory deadline and the Harmer

decision would clearly conflict with a theory that proposes an
equalization appeal process commencing in November or December of
the tax year.
Utah Const, art. XIII, §§ 2 and 3 require all property to be
valued

at

fair market

value.

Achieving

that

goal

is the

responsibility placed upon the State Tax Commission and County
Board of Equalization by Utah Const, art. XIII, § 11. Thus, while
equalization is inherently the adjustment of a property or groups
or classes of property to fair market value, that action occurs
within a single Board of Equalization process.

The beginning of

that process is triggered by the issuance of a valuation notice
which contains the relevant information

for filing Board of

Equalization appeals as set out in Utah Code Ann. §59-2-919.
A separate supporting legal basis for the Tax Commission's
determination that the July valuation disclosure notice described
in Utah Code Ann. §59-2-919 was the triggering event for the 1990
Board of Equalization process, was the repeal effective 1989 of the
authority to issue "combined valuation and tax notices". In 1985,
when the legislature adopted its current "truth in taxation"
notification process, considerable attention was paid to providing
taxpayers

meaningful

valuation

and

tax

rate

disclosure.

Accordingly, the Legislature mandated a general return to a twonotice property tax system. Utah Code Ann. §59-2-919 provided for
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a

valuation

notice

information

that

with

would

appropriate

also

contain

Board
detailed

of

Equalization

public

hearing

information with respect to taxing entities proposing property tax
increases.
property

County auditors were required to mail these notices to

owners prior to July

information

22nd of each year.

(i.e., a tax bill) was provided for in the notice

required by Utah Code Ann. §59-2-1317
circumstances
detailed

Final tax

where

public

no tax

hearing

(as of 1989) .

increases were proposed

information

was

not

For those
and

thus,

required,

the

Legislature authorized the combining of the valuation notice and
tax notice into a single document.

Utah Code Ann. §59-2-1317(2)

(effective through 1989) provided:
"The treasurer shall proceed to collect the
taxes and furnish to each taxpayer... by mail,
postage prepaid, or leave at the taxpayers
residence or usual kind of business, if known,
a notice containing: (a) the kind and value of
property assessed to the taxpayer; (b) the
street
address
of
the
property
where
applicable; (c) the amount of the tax levied;
and (d) if no notice has been provided under
S59-2-919. the days fixed by the County Board
of Equalization for hearing complaints. The
notice shall set out the aggregate amount of
taxes to be paid for state, county, city,
town, school, and other purposes. (4) the
notice shall be mailed at least ten days
before the first day the County Board of
Equalization meets to hear complaints if no
increase
in the certified tax rate is
proposed. or by November 1st if an increase in
the certified tax rate is proposed under the
procedures
established
in
559-2-919 . . . .If
(emphasis added).
Effective
delete

any

1990, Utah Code Ann. §59-2-1317 was amended to

reference

to

the

County

Board

of

Equalization

in

determining the content of the tax notice or the timing of the
16

mailing. The sole date for mailing of the notice was November 1st
of each year. Unchanged was the requirement of Utah Code Ann. §592-1004, that the Board of Equalization complete its work by October
1st unless extended by the Tax Commission.

Thus, in addition to

the fact that in 1990 Salt Lake County issued July valuation
notices with August appeal cutoffs, there no longer existed the
authority for counties to issue a single "combined valuation and
tax notice".

As such a notice neither factually nor legally

existed in 1990, the Tax Commission's conclusion that the issuance
of the July notice triggered the commencement of the Board of
Equalization

appeal period

is fully supported

and should be

affirmed.
CONCLUSION
This case possesses three distinct elements.

The first of

those is whether this Court lacks jurisdiction over this matter.
The Petition for Judicial Review was not filed until some 41 days
after the Petition for Reconsideration was statutorily considered
to have been denied by the Tax Commission.

This is in direct

conflict with Utah Code Ann. §63-46b-14(3) which requires the
filing of the Petition for Review within 30 days after the agency's
final decision is considered to have been issued.

The Tax

Commission was prohibited from extending under any circumstances
the timeframe applicable to seeking judicial review and the Supreme
Court has strictly construed the U.A.P.A. timeframes. The Petition
was not timely and the Court lacks jurisdiction.
Even assuming arguendo that the Petition were timely filed
with this court, there is compelling evidence that the matter is
17

moot.

The County issued no "combined valuation and tax notice" in

1990, and thus, the only trigger for the Board of Equalization was
the July, 1990, tax valuation notice.

Additionally, even assuming

that the County had issued such a "combined valuation and tax
notice" there is no evidence that the petitioner's November 30,
1990 appeal was timely filed.
The second element is whether the Tax Commission erred in its
legal conclusion that in 1990, the Board of Equalization process
was

triggered

by

the

issuance

of

pursuant to Utah Code Ann. §59-2-919.

the July

disclosure

notice

As discussed above, in 1990

a July disclosure notice was issued containing appeal dates for the
Board of Equalization. All Board of Equalization activities were
required by law to be completed by October 1st unless otherwise
extended

by

grant

of the Tax Commission.

Finally,

no

legal

authority existed for counties to issue single "combined valuation
and tax notices" in 1990.
Commission

in

reviewing

While no deference is granted the Tax
its

legal

conclusions,

the

statutory

provisions relating to disclosure of property valuations and Board
of Equalization appeal rights and the statutory timeframes limiting
Board

of

Equalization

activities

clearly

support

the

Tax

Commission's conclusion.
The third element relates to whether the Tax Commission abused
its discretion in refusing to either accept original jurisdiction
over the valuation of the petitioner's property or, in the alternative, reconvene the 1990 Salt Lake County Board of Equalization.
There is no evidence that the Commission abused its discretion in
refusing the petitioner's request.
18

The only evidence present

before the Commission was that the petitioner was out of town on
business that summer and didn't get back in time to appeal.
Certainly there is no evidence that the County misdirected the
notice or that extraordinary circumstances existed which prevented
the taxpayer from managing its affairs and timely appealing its
property valuations. Nothing was presented to overcome the strong
public policy favoring the orderly flow of proceedings set out by
the legislature and endorsed by the Supreme Court in Harmer, id.
As no abuse of discretion has been established, the decision of the
Tax Commission to neither reconvene the 1990 Salt Lake County Board
of

Equalization

nor

assume

original

jurisdiction

over

the

property's valuation, should be affirmed.
Respectfully submitted this

day of

1993.
DAVID E. YOCOM
Salt Lake County Attorney

Karl/L. Hendrickson
Deputy County Attorney
Civil Division

------

Bill Thomas Peters
Special Deputy County Attorney
Attorneys for Respondent
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APPENDIX A

UTAH CODE ANNOTATED, 1993

63-46 b-13. Agency review — Reconsideration.
(1) (a) Within 20 days after the date that an order
is issued for which review by the agency or by a
superior agency under Section 63-46b-12 is unavailable, and if the order would otherwise constitute final agency action, any party may file a
written request for reconsideration with the
agency, stating the specific grounds upon which
relief is requested.
(b) Unless otherwise provided by statute, the
filing of the request is not a prerequisite for seeking judicial review of the order.
(2) The request for reconsideration shall be filed
with the agency and one copy shall be sent by mail to
each party by the person making the request.
(3) (a) The agency head, or a person designated for
that purpose, shall issue a written order granting
the request or denying the request.
(b) If the agency head or the person designated
for that purpose does not issue an order within 20
days after the filing of the request, the request
for reconsideration shall be considered to be denied.
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63-46b-14. Judicial review —- Exhaustion of administrative remedies.
( D A party aggrieved may obtain judicial review of
final agency action, except in actions where judicial
review is expressly prohibited by statute.
(2) A party may seek judicial review only after exhausting all administrative remedies available, except that:
(a) a party seeking judicial review need not
exhaust administrative remedies if this chapter
or any other statute states that exhaustion is not
required;
(b) the court may relieve a party seeking judicial review of the requirement to exhaust any or
all administrative remedies if:
(i) the administrative remedies are inadequate; or
(ii) exhaustion of remedies would result in
irreparable harm disproportionate to the
public benefit derived from requiring exhaustion.
(3) (a) A party shall file a petition for judicial review of final agency action within 30 days after
the date that the order constituting the final
agency action is issued or is considered to have
been issued under Subsection 63-46b-13(3)(b).
(b) The petition shall name the agency and all
other appropriate parties as respondents and
shall meet the form requirements specified in
this chapter.
isss
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63-46b-l. Scope and applicability of chapter.
(1) Except as set forth in Subsection (2), and except
as otherwise provided by a statute superseding provisions of this chapter by explicit reference to this chapter, the provisions of this chapter apply to every
agency of the state of Utah and govern:
(a) all state agency actions that determine the
legal rights, duties, privileges, immunities, or
other legal interests of one or more identifiable
persons, including all agency actions to grant,
deny, revoke, suspend, modify, annul, withdraw,
or amend an authority, right, or license; and
(b) judicial review of all such actions.
(2) This chapter does not govern:
(a) the procedures for promulgation of agency
rules, or the judicial review of those procedures
or rules;
(b) the issuance of any notice of a deficiency in
the payment of a tax, the decision to waive penalties or interest on taxes, the imposition of, and
penalties or interest on, taxes, or the issuance of
any tax assessment, except that this chapter governs any agency action commenced by a taxpayer
or by another person authorized by law to contest
the validity or correctness of those actions;
(c) state agency actions relating to extradition,
to the granting of pardons or parole, commutations or terminations of sentences, or to the rescission, termination, or revocation of parole or
probation, to actions and decisions of the Psychiatric Security Review Board relating to discharge, conditional release, or retention of persons under its jurisdiction, to the discipline of,
resolution of grievances of, supervision of, confinement of, or the treatment of inmates or residents of any correctional facility, the Utah State
Hospital, the Utah State Developmental Center,
or persons in the custody or jurisdiction of the
Division of Mental Health, or persons on probation or parole, or judicial review of those actions;
(d) state agency actions to evaluate, discipline,
employ, transfer, reassign, or promote students
or teachers in any school or educational institution, or judicial review of those actions;
(e) applications for employment and internal
personnel actions within an agency concerning
its own employees, or judicial review of those actions;
(0 the issuance of any citation or assessment
under Title 35, Chapter 9, Utah Occupational
Safety and Health Act of 1973, and Title 58,
Chapter 55, Utah Construction Trades Licensing
Act, except that this chapter governs any agency
action commenced by the employer, licensee, or
other person authorized by law to contest the validity or correctness of such a citation or assessment;
(g) state agency actions relating to management of state funds, the management and disposal of school and institutional trust land assets,
except that this chapter governs any agency's
final action commenced by any person pursuant
to Section 65A-1-7, and contracts for the purchase or sale of products, real property, supplies,
goods, or services by or for the state, or by or for
an agency of the state, except as provided in such
contracts, or judicial review of those actions;

(h) state agency actions under Title 7, Chapter
1, Article 3, Powers and Duties of Commissioner
of Financial Institutions, and Title 7, Chapter 2,
Possession of Depository Institution by Commissioner, Title 7, Chapter 8a, Utah Industrial Loan
Corporation Guaranty Act, Title 7, Chapter 19,
Acquisition of Failing Depository Institutions or
Holding Companies, and Title 63, Chapter 30,
Governmental Immunity Act, or judicial review
of those actions;
(i) the initial determination of any person's eligibility for unemployment benefits, the initial
determination of any person's eligibility for benefits under Title 35, Chapter 1, Worker's Compensation, and Title 35, Chapter 2, Utah Occupational Disease Disability Law, or the initial determination of a person's unemployment tax liability;
(j) state agency actions relating to the distribution or award of monetary grants to or between governmental units, or for research, development, or the arts, or judicial review of those
actions;
(k) the issuance of any notice of violation or
order under Title 26, Chapter 8, Utah Emergency
Medical Services System Act, Title 19, Chapter 5,
Water Quality Act, Title 19, Chapter 4, Safe
Drinking Water Act, Title 19, Chapter 2, Air
Conservation Act, or Title 19, Chapter 6, Part 1.
Solid and Hazardous Waste Act, except that this
chapter governs any agency action commenced
by any person authorized by law to contest the
validity or correctness of any such notice or order;
(1) state agency actions, to the extent required
by federal statute or regulation to be conducted
according to federal procedures;
(m) the initial determination of any persons
eligibility for government or public assistance
benefits;
(n) state agency actions relating to wildlife licenses, permits, tags, and certificates of registration;
(o) licenses for use of state recreational facilities; and
(p) state agency actions under Title 63. Chapter 2, Government Records Access anti Management Act, except as provided in Section 63-2-603.
(3) This chapter does not affect any legal remedies
otherwise available to:
(a) compel an agency to take action; or
(b) challenge an agency's rule.
(4) This chapter does not preclude an agency, prior
to the beginning of an adjudicative proceeding, or the
presiding ofificer during an adjudicative proceeding
from:
(a) requesting or ordering conferences with
parties and interested persons to:
(i) encourage settlement;
(ii) clarify the issues;
(iii) simplify the evidence;
(iv) facilitate discovery; or
(v) expedite the proceedings; or
(b) granting a timely motion to dismiss or for
summary judgment if the requirements of Rule
12(b) or Rule 56, respectively, of the Utah Rules
of Civil Procedure are met by the moving party,
except to the extent that the requirements of
those rules are modified by this chapter.

(5) (a) Declaratory proceedings authorized by Section 63-46b-21 are not governed by this chapter,
except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings
authorized by Section 63-46b-21 are governed by
this chapter.
(6) This chapter does not preclude an agency from
enacting rules affecting or governing adjudicative
proceedings or from following any of those rules, if
the rules are enacted according to the procedures outlined in Title 63, Chapter 46a, Utah Administrative
Rulemaking Act, and if the rules conform to the requirements of this chapter.
(7) (a) If the attorney general issues a written determination that any provision of this chapter
would result in the denial of funds or services to
an agency of the state from the federal government, the applicability of those provisions to that
agency shall be suspended to the extent necessary to prevent the denial.
(b) The attorney general shall report the suspension to the Legislature at its next session.
(8) Nothing in this chapter may be interpreted to
provide an independent basis for jurisdiction to review final agency action.
(9) Nothing in this chapter may be interpreted to
restrict a presiding officer, for good cause shown,
from lengthening or shortening any time period prescribed in this chapter, except those time periods established for judicial review.
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59-1-210. General powers and duties.
The powers and duties of the commission are as
follows:
(1) to sue and be sued in its own name;
(2) to adopt rules and policies consistent with
the Constitution and laws of this state to govern
the commission, executive director, division directors, and commission employees in the performance of their duties;
(3) to adopt rules and policies consistent with
the Constitution and laws of the state, to govern
county boards and officers in the performance of
any duty relating to assessment, equalization,
and collection o( taxes;
(4) to prescribe the use of forms relating to the
assessment of property for state or local taxation,
the equalization of those assessments, the reporting of property or income for state or local taxation purposes, or for the computation of those
taxes and the reporting of any information, statistics, or data required by the commission;
(5) to administer and supervise the tax laws of
the state;
(6) to prepare and maintain from year to year
a complete record of all lands subject to taxation
in this state, and all machinery used in mining
and all property or surface improvements upon or
appurtenant to mines or mining claims;
(7) to exercise general supervision over assessors and county boards of equalization, and over
other county officers m the performance of their
duties relating to the assessment of property and
collection of taxes, so that all assessments of
property are just and equal, according to fair
market value, and that the tax burden is distributed without favor or discrimination;
(8) to reconvene any county board of equalization which, when reconvened, may only address
business approved by the commission and extend
the time for which any county board of equalization may sit for the equalization of assessments:
(9) to confer with, advise, and direct county
treasurers, assessors, and other county officers m
matters relating to the assessment and equalization of property for taxation and the collection of
taxes;
(10) to provide for and hold annually at such
time and place as may be convenient a district or
state convention of county assessors, auditors,
and other county officers to consider and discuss
matters relative to taxation, uniformity of valuation, and changes in the law relative to taxation
and methods of assessment, to which county assessors and other officers called to attend shall
attend at county expense,
(11) to direct proceedings, actions, and prosecutions to enforce the laws relating to the penalties, liabilities, and punishments of public officers, persons, and officers or agents or corporations for failure or neglect to comply with the
statutes governing the reporting, assessment,
and taxation of property;

(12) to cause complaints to be made in the
proper court seeking removal from office of assessors, auditors, members of county boards, and
other assessing, taxing, or disbursing officers.
who are guilty of official misconduct or neglect of
duty;
(13) to require county attorneys to immediately institute and prosecute actions and proceedings in respect to penalties, forfeitures, removals, and punishments for violations of the
laws relating to the assessment and taxation of
property in their respective counties,
(14) to require any person to furnish any information required by the commission to ascertain
the value and the relative burden borne by all
kinds of property in the state, and to require from
all state and local officers any information necessary for the proper discharge of the duties of the
commission;
(15) to examine all records relating to the valuation of property of any person;
(16) to subpoena witnesses to appear and give
testimony and produce records relating to any
matter before the commission;
(17) to cause depositions of eyewitnesses to be
taken as in civil actions at the request of the
commission or any party to any matter or proceeding before the commission;
(18) to authorize any member or employee of
the commission to administer oaths and affirmations m any matter or proceeding relating to the
exercise of the powers and duties of the commission;
(19) to visit periodically each county of the
state, to investigate and direct the work and
methods of local assessors and other officials in
the assessment, equalization, and taxation of
property, and to ascertain whether the law requiring the assessment of all property not exempt from taxation, and the collection of taxes,
have been properly administered and enforced;
(20) to carefully examine all cases where evasion or violation of the laws for assessment and
taxation of property is alleged, to ascertain
whether existing laws are defective pr improperly administered;
(21) to furnish to the governor from time to
time such assistance and information as the governor requires:
(22) to transmit to the governor and to each
member of the Legislature recommendations as
to legislation which will correct or eliminate defects in the operation of the tax laws and will
equalize the burden of taxation within the state;
(23) to correct any error in any assessment
made by it at any time before the tax is due and
report the correction to the county auditor, who
shall enter the corrected assessment upon the assessment roll.

(24) to compile and publish statistics relating
to taxation in the state and prepare and submit
an annual budget to the governor for inclusion in
the state budget to be submitted to the Legislature;
(25) to perform any further duties imposed by
law, and exercise all powers necessary in the performance of its duties;
(26) to adopt a schedule of fees assessed for
services provided by the commission, unless otherwise provided by statute. The fee shall be reasonable and fain and shall reflect the cost of services provided. Each fee established in this manner shall be submitted to and approved by the
Legislature as part of the commission's annual
appropriations request. The commission may not
charge or collect any fee proposed in this manner
without approval by the Legislature; and
(27) to comply with the procedures and requirements of Title 63, Chapter 46b, in its adjudicative Droceedings.
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59-2-212. Equalization of values — Hearings.
The commission shall adjust and equalize the valuation of the taxable property in all counties of the
state for the purpose of taxation; and may order or
make an assessment or reassessment of any property
which the commission determines has been
overassessed or underassessed or which has not been
assessed. If the commission intends to make an assessment or reassessment under this section, notice
and the time and place fixed for the determination of
the assessment shall be given by the commission by
letter deposited in the post office at least 15 days
before the date so fixed, to the owner of the property
and to the auditor of the county in which the property
is located. Upon the date so fixed the commission
shall assess or reassess the property and shall notify
the county auditor of the assessment made, and every
assessment has the same force and effect as if made
by the county assessor before the delivery of the assessment book to the county treasurer. The county
auditor shall record the assessment upon the assessment books in the same manner provided under Section 59-2-1011 in the case of a correction made by the
county board of equalization, and no county board of
equalization or assessor may change any assessment
so fixed by the commission. All hearings upon assessments made or ordered by the commission pursuant
to this section shall be held in the county in which the
property involved is located. One or more members of
the commission may conduct the hearing, and any
assessment made after a hearing before any number
of the members of the commission shall be as valid as
if made after a hearing before the full commission.
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59-2*919. Resolution proposing tax increases —
Procedure — Notice — Contents —
Personal mailed notice in addition to
advertisement — Contents — Hearing
— Dates.
No tax rate in excess of the certified tax rate may
be levied until a resolution has been approved by the
governing body of the taxing entity in accordance
with the following procedure:
(1) (a) The taxing entity shall advertise its intent to exceed the certified tax rate in a
newspaper of general circulation in the
county. The advertisement shall be no less
than lU page in size and the type used shall
be no smaller than 18 point, and surrounded
by a V4-inch border. The advertisement may
not be placed in that portion of the newspaper where legal notices and classified advertisements appear. It is legislative intent
that, whenever possible, the advertisement
appear in a newspaper that is published at
least five days a week, unless the only newspaper in the county is published less than
five days a week. It is further the intent of
the Legislature that the newspaper selected
be one of general interest and readership in
the community, and not one of limited subject matter. The advertisement shall be run
once each week for the two weeks preceding
the adoption of the final budget. The advertisement shall state that the taxing entity
will meet on a certain day, time, and place
fixed in the advertisement, which shall be
not less than seven days after the day the
first advertisement is published, for the purpose of hearing comments regarding any proposed increase and to explain the reasons for
the proposed increase. The meeting on the
proposed increase may coincide with the
hearing on the proposed budget of the taxing
entity.
(b) The form and content of the notice
shall be as follows:
"NOTICE OF TAX INCREASE
The (name of the taxing entity) has proposed to
increase its property tax revenue by (percentage
of increase) percent, and to (increase/ decrease)
its total budget by (percentage of increase/decrease) percent.
All concerned citizens are invited to attend a
public hearing on the tax increase to be held on
(date and time) at (meeting place)."
(c) The commission shall adopt rules governing the joint use of one advertisement under this section or Section 59-2-918 by two or
more taxing entities and may, upon petition
by any taxing entity, authorize either

(i) the use of weekly newspapers in
counties having both daily and weekly
newspapers where the weekly newspaper would provide equal or greater notice to the taxpayer, or
(ii) the use of a commission-approved
direct notice to each taxpayer if the cost
of the advertisement would cause undue
hardship and the direct notice is different and separate from that provided for
in Subsection (2).
(2) In addition to providing the notice required
by Subsection (1), the county auditor, on or before July 22 of each year, shall notify, by mail, all
owners of real estate as defined in Section
59-2-102 shown on the assessment roll, on a form
approved by the commission, which shall be uniform in content in all counties throughout the
state, of the value of the property, the date the
county board of equalization will meet to hear
complaints on the valuation, itemized tax information for all taxing entities, the tax impact on
the property, and the time and place of the required public hearing for each entity. This notice
shall be mailed at least ten days before the
county board of equalization meets and at least
ten days before the public hearing on the proposed increase in the certified tax rate.
(3) The governing body of the taxing entity,
after the hearing has been held in accordance
with the above procedures, may adopt a resolution levying a tax rate in excess of the certified
tax rate. If the resolution adopting the tax rate is
not adopted on the day of the public hearing, the
scheduled time and place for consideration and
adoption of the resolution shall be announced at
the public hearing. If the resolution is to be considered at a day and time that is more than two
weeks after the public hearing, the governing
body shall advertise the date of the proposed
adoption of the resolution in the same manner as
provided under Subsection (1).
(4) All hearings shall be open to the public.
The governing body of the taxing entity shall
permit all interested parties desiring to be heard
an opportunity to present oral testimony within
reasonable time limits.
(5) Each taxing entity shall notify the county
governing body by March 1 of each year of the
date, time, and place of its public hearing. No
taxing entity may schedule its hearing at the
same time as another overlapping taxing entity
in the same county, but all taxing entities in
which the power to set tax levies is vested in the
same governing board or authority may consolidate the required hearings into one hearing. The
county governing body shall resolve any conflicts
in hearing dates and times after consultation
with each affected taxing entity.
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59-2*1004. Appeal to county board of equalization — Real property — Time — Decision of board — Extensions approved
by commission — Appeal to commission.
(1) Any taxpayer dissatisfied with the value of the
taxpayer's real property may appeal by filing an application with the county board of equalization no
later than 30 days following the mailing of either the
combined valuation and tax notice under Section
59-2-1317 or the disclosure notice under Subsection
59-2-919(2). The contents of the application shall be
prescribed by rule of the county board of equalization.
(2) The owner shall include in the application under Subsection (1) the owner's estimate of the fair
market value of the property.
(3) The board shall meet and hold public hearings
as prescribed in Section 59-2-1001. The board shall
render a decision on each appeal no later than October 1. Any extension beyond October 1 shall first be
approved by the commission.
(4) If any taxpayer is dissatisfied with the decision
of the board, the taxpayer may file an appeal with the
commission as prescribed in Section 59-2-1006. isso
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59-2-1317. Index of property owners — Tax notice.
(1) Upon receipt of the assessment roll, the county
treasurer shall index the names of all property
owners shown by the assessment roil. The commission shall prescribe a form o£ index which shall be
uniform in all the counties throughout the state.
(2) The treasurer shall proceed to collect the taxes
and furnish to each taxpayer, except those taxpayers
under Sections 59-2-1302 and 59-2-1307, by mail,
postage prepaid, or leave at the taxpayer's residence
or usual place of business, if known, a notice containing: (a) the kind and value of property assessed to the
taxpayer; (b) the street address of the property, where
applicable; (c) the amount of tax levied; and (d) if no
notice has been provided under Section 59-2-919, the
days fixed by the county board of equalization for
hearing complaints. The notice shall set out the aggregate amount of taxes to be paid for state, county,
city, town, school, and other purposes.
(3) If the property has been preliminarily sold for a
prior tax within a period of four years and has not
been redeemed, the treasurer shall stamp on the notice Trior taxes are delinquent on this parcel. Final
tax sale pending/' The notice shall set out separately
all taxes levied only on a certain kind or class of property for a special purpose or purposes, and shall have
printed or stamped on it the effective rate of taxation
for each purpose for which taxes have been levied,
when and where payable, the date the taxes will be
delinquent, and the penalty provided by law.
(4) The notice shall be mailed at least ten days
before the first day the county board of equalization
meets to hear complaints if no increase in the certified tax rate is proposed, or by November 1 if an increase in the certified tax rate is proposed under the
procedures established in Section 59-2-919. The notice shall be in duplicate form and the county treasurer need not mail out a tax receipt acknowledging
payment
(5) After notices have been mailed, the county
treasurer shall make available the assessment roll,
map books, and statements to the clerk of the county
board of equalization.
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59-2-1317. Index of property owners — Tax notice.
(1) Upon receipt of the assessment roll, the county
treasurer shall index the names of all property
owners shown by the assessment roll. The commission shall prescribe a form of index which shall be
uniform in all the counties throughout the state.
(2) (a) The treasurer shall proceed to collect the
taxes and furnish to each taxpayer, except those
taxpayers under Sections 59-2-1302 and
59-2-1307, by mail, postage prepaid, or leave at
the taxpayer's residence or usual place of business, if known, a notice containing:
(i) the kind and value of property assessed
to the taxpayer;
(ii) the street address of the property,
where applicable; and
(iii) the amount of tax levied,
(b) The notice shall set out the aggregate
amount of taxes to be paid for state, county, city,
town, school, and other purposes.
(3) If the property has been preliminarily sold for a
prior tax within a period of four years and has not
been redeemed, the treasurer shall stamp on the notice Trior taxes are delinquent on this parcel. Final
tax sale pending." The notice shall set out separately
all taxes levied only on a certain kind or class of property for a special purpose or purposes, and shall have
printed or stamped on it the effective rate of taxation
for each purpose for which taxes have been levied,
when and where payable, the date the taxes will be
delinquent, and the penalty provided by law.
(4) The notice shall be mailed by November 1. The
notice shall be in duplicate form and the county treasurer need not mail out a tax receipt acknowledging
payment.
(5) After notices have been mailed, the county
treasurer shall make available the assessment roll,
map books, and statements to the clerk of the county
board of equalization.
iseo
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^BEFORE THE UTAH STATE TAX COMMISSION

v;7
STUART H. STAKER,
Petitioner,

ORDER
)

v.

COUNTY BOARD OF EQUALIZATION OF )
SALT LAKE COUNTY,
STATE OF UTAH,
Respondent.

)

Appeal Nos. 92-1203
and 92-1204
Serial Nos. 27-12-176-007
and 27-12-176-008

STATEMENT OF CASE
This matter came before the Utah State Tax Commission
on a request of the Petitioner for the Tax Commission to take
original

jurisdiction

over

property

located

in

Salt

Lake

County, Utah.
The Tax Commission has reviewed the facts as presented
by the Petitioner and finds no evidence which would support the
request for the Tax Commission to take jurisdiction.
In the present case, the Petitioner's representative
argued that the Petitioner's appeal to the County Board of
Equalization dated November 30, 1990 for the 1990 tax year was
timely.

In

support

of

that

argument,

the

Petitioner's

representative argued that under Utah Code Ann. S59-2-1004, the
Petitioner has thirty days following the mailing of either the
combined

valuation

tax

notice

under

§59-2-1317

or

the

Appeal Nos. 92-1203 & 92-1204
disclosure notice under subsection 59-2-919(2) within which to
file his appeal.
It was the Petitioner's representative's argument that
the

tax

bill,

which

is

typically

mailed

in

November,

constituted the combined valuation and tax notice referred to
in §59-2-1004 and therefore, the Petitioner had thirty days
following that mailing to file an appeal.
The Commission finds that the combined valuation tax
notice referred to in §59-2-1004 refers to the valuation and
notice which, in this case, was mailed in July of 1990.
finding

is

consistent

with

provisions

of

§59-2-1004

This
which

require the county boards of equalization to render a decision
on such appeals no later than October 1 of that year.

Clearly,

it would not be consistent nor possible to render a decision by
October 1 of any given year on an appeal that did not have to
be filed until November of that same year.
The Petitioner

next

argued

that

he was

unable

to

respond to the notice prior to the August 31, 1990 deadline
because he was out of town on business from June until November
of that year.
DECISION AND ORDER
It is the Petitioner's responsibility to see that the
taxes are paid in a timely fashion and that any appeals from
the

tax

notices

be

done

in a timely

fashion.

Sufficient

circumstances were not presented upon which the Tax Commission
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Appeal Nos. 92-1203 & 92-1204

can base the granting of a hearing
§59-1-210(8),

under

Utah

Code Ann,

Therefore, the Petitioner's request is denied.

DATED this

}5

day of QlTiJJ.nMM

1993.

BY ORDER OF THE UTAH STATE TAX COMMISSION.
ABSENT
R.H. Hansen
Chairman

Roger 0. Tew
Commissioner

B. Pacheco
Commissioner

S. Blaine Willes
Commissioner

NOTICE: You have twenty (20) days after the date of the final
order to file a request for reconsideration or thirty (30) days
after the date of the final order to file with the Supreme
Court a petition for judicial review.
Utah Code Ann.
SS63-46b-13(l), 63-46b-14(2)(a).
.-PFI/sj/3795w
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Appeal Nos. 92-1203 & 92-1204

MAILING CERTIFICATE
I hereby certify that I mailed a copy of the foregoing
Decision to the following:
Stuart H. Staker
5097 South 2050 East
Salt Lake City, UT
84117
Robert L. Yates
Salt Lake County Assessor
2001 South State #N2323
Salt Lake City, UT
84190
Mike
Salt
2001
Salt

Reed
Lake County Auditor
South State Street, #N2200
Lake City, UT
84190

Karl
Salt
2001
Salt

Hendrickson
Lake County Attorney
South State Street, S3600
Lake City, UT
84190

Marc B. Johnson
Tax Administrator
Government Center
Salt Lake City, UT

84190

Bill Thomas Peters
Special Deputy Attorney
310 South Main, #1100
Salt Lake City, UT 84101
DATED this

/Jf

day of

U>*7sKf/tcS

Secretary/

-4-

, 1993.

APPENDIX C

RECEIVED
FEB

s isgj

COUNTY ATTGRNEv
CIVIL DIVISION

JOSEPH C. RUST (2835)
KESLER & RUST
2000 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 355-9333
Attorneys for Petitioner
Stuart H. Staker
BEFORE THE UTAH STATE TAX COMMISSION
In Re:
STUART H. STAKER,
:

REQUEST FOR RECONSIDERATION

Petitioner,
v•
\
COUNTY BOARD OF EQUALIZATION !:
SALT LAKE COUNTY,
::
STATE OF UTAH
i
:
Respondent.
::

Appeal Nos. 92-1203
and
92-1204
Serial Nos. 27-12-176-007
and
27-12-176-008

The taxpayer, Stuart H. Staker, respectfully requests the Tax
Commission to reconsider its order dated January 15, 1993, in the
above referenced case.
The basis for the Request for Reconsideration is that the
taxpayer believes the Tax Commission misinterpreted the language
of Utah Code Ann. §59-2-1004.

Although it is true that the

disclosure notice prescribed by Utah Code Ann. §59-2-919(2) would
have been submitted to the taxpayer by the end of July of any given
year, the Tax Commission erroneously assumed that that mailing date
would

also

apply

to

the

combined

valuation

and

tax notice

prescribed by Utah Code Ann. §59-2-1317. It is submitted that the
- 1-

two referenced notices are different, are mailed by two different
agencies, and that the time that they are mailed to the taxpayer
are different. Specifically, it is submitted that contrary to the
conclusion of the Tax Commission, the combined valuation and tax
notice required by Utah Code Ann. §59-2-1317 is never issued to the
taxpayer before October 1 of any given year.
It should first be noted that a 1992 change to Utah Code Ann.
§59-2-1004 clarified the language as follows:
dissatisfied

with

the valuation

"Any taxpayer

or the equalization

taxpayer's real property may appeal . . . .M
reference to two different processes.

of the

There is thus a

The first process is the

valuation of the taxpayer's property. Notice of that valuation is
sent by the County Auditor at the end of July of each year in the
form of a disclosure notice. If the taxpayer is dissatisfied with
the valuation of his property, he may file an appeal from the
disclosure notice with the County Board of Equalization.

That

Board then would meet during the August/September time period.
All

appeals

based

on the disclosure notice would

submitted to the Board by the middle

have been

of August.

The Board of Equalization would review any appeals and also
take the next step which, as provided in Utah Code Ann. §59-21001(2), is to "equalize the assessment of property in the county."
The process of equalization is to establish a value equal to "the
assessed value of comparable properties,"
1004(3)(d).

Utah Code Ann. §59-2-

In other words, the first step is to value the
- 2-

property at its fair market price.
equalize

Then the next step is to

the property with its neighboring property, if the

neighboring property is of comparable use and value.
Once the equalization process is completed, which begins after
the October 1st date for deciding valuation appeals, and once the
Board of Equalization has made such adjustments as it deems
appropriate, then the Board submits its final materials to the
County Auditor.

(See Utah Code Ann. §59-2-327.)

Thereafter, the

County Auditor must deliver the assessment rolls to the County
Treasurer so the Treasurer can prepare and mail the notices before
November 1 of that same year.

(See Utah Code Ann. §59-2-326.)

This gives the Treasurer time to prepare and mail the combined
valuation and tax notice by November 1, as required by Utah Code
Ann. §59-2-1317(4).
The notice called for under Utah Code Ann. §59-2-1317 is sent
out to the individual taxpayers by the County Treasurer. Since it
is impossible for the County Treasurer to have the information
necessary to send out the notice called for by Utah Code Ann. §592-1317 until after the Board of Equalization has had its hearing
and issued its orders by October 1, and after the County Auditor
has prepared

its information and submitted it to the County

Treasurer before November 1, it is obvious that the notice called
for Utah Code Ann. §59-2-1317 cannot on its face have been
submitted to the taxpayer prior to October 1 of any given year.
Going back to §59-2-1004 and particularly with the way that
- 3 -

the section now reads with the 1992 amendment (which did not change
the substance of the law but which only clarified the law), it is
obvious that there are two separate appeals contemplated by Utah
Code Ann. §59-2-1004.

The first appeal permitted is that of the

valuation of the property.

In other words, the disclosure notice

which is provided for under Utah Code Ann. §59-2-919(2) has to be
submitted to the taxpayer by the County Auditor on or before July
22 of each year, which would provide sufficient time for any appeal
to meet the October 1 decision date.
The equalization process is a different one which contemplates
how a given taxpayer's property is valued in relationship to a
neighbor's property.

That process, as noted, is completed after

October 1 and the taxpayer really does not have notice of that
process or whether his property has been equalized until the second
notice, which needs to be mailed by the County Treasurer by
November 1.

There would be no point in Utah Code Ann. §59-2-1004

referencing Utah Code Ann. §59-2-1317 and that later section in
turn referencing the requirement that it be mailed on or before
November 1 of a given year if the entire appeal process on the
equalization had to be completed prior to October 1 of any given
year.
It is thus respectfully submitted that the appeal process
contemplates two separate possible appeals.

In this particular

case, the appeal is from a failure to equalize the taxpayer's
property with

comparable property adjacent to the taxpayer's
- 4 -

property.

In fact, the taxpayer's property for the year in

question was valued at roughly 600% higher than either the property
located immediately north or the property located immediately south
of the taxpayer's property.
November.

The notice was mailed on the 1st of

The taxpayer timely filed his notice of appeal within

thirty (30) days of that November 1 mailing.

Therefore, the

taxpayer has met the timeliness requirements of Utah Code Ann. §592-1004. Therefore, the Tax Commission should take jurisdiction of
this case.
Although the taxpayer believes that he comes within the
statutory requirements for appeal, the taxpayer also believes that
the Tax Commission is incorrect in its assessment of his equitable
claim as well.

There is no question that the taxpayer was absent

from the State during the time that the notice of valuation (mailed
at the end of July) was sent and that he did not have that mail
forwarded to him.

The Tax Commission notes that the taxpayer has

responsibility for paying his tax assessments timely and cannot be
excused by being absent. However, in so saying, the Tax Commission
fails to note that the taxpayer is not claiming he should be
excused from timely paying his taxes. Those, in fact, were timely
paid.

What the taxpayer is saying is that he had owned this

property for many years and this was the first time that such a
discrepancy in valuation between his property and the neighboring
property ever occurred. There was no reason why the taxpayer would

- 5-

have ever had to suspect that such a valuation difference and a
lack of equalization would occur.
Therefore, even if the rule were that the appeal had to be
from the initial disclosure notice (i.e., middle of August) and
even if the Tax Commission were to totally ignore the tax notice
called for by Utah Code Ann. §59-2-1317 (as referenced in Utah Code
Ann. §59-2-1004), nevertheless, the taxpayer in this case had good
justification to believe that his taxes for that particular year
would have remained essentially the same.

Therefore, he was not

under a duty to be on alert for a major change in the valuation
notice (which came in August) as opposed to the tax notice which
came in November and from which he timely filed this appeal.
Respectfully submitted.
DATED this 3

day of February, 1993.
KESLER & RUST

'

JOSEPH/C. RUST
Attorneys for Petitioner

j:\stak.\motrecoti.stti
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CERTIFICATE OF SERVICE
I hereby declare that I caused to be mailed a true
and correct copy of the foregoing REQUEST FOR RECONSIDERATION in
Appeal Nos. 92-1203 and 92-1204 and Serial Nos. 27-12-176-007 and
27-12-176-008, postage prepaid, this

C)fO\ day of February, 1993

to:
Robert L. Yates
Salt Lake County Assessor
2001 South State #N2323
Salt Lake City, Utah 84190
Mike Reed
Salt Lake County Auditor
2001 South State #N2200
Karl
Salt
2001
Salt

Hendrickson
Lake County Attorney
South State Street, S3600
Lake City, Utah 84190

Marc B. Johnson
Tax Administrator
Government Center
Salt Lake City, Utah 84190
Bill Thomas Peters
Special Deputy Attorney
310 South Main, #1100
Salt Lake Cifev, Utah 84101
%
j:\stak\motrecon.stu
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APPENDIX D

JOSEPH C. RUST (2835)
KESLER & RUST
2000 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 355-9333
Attorneys for Petitioner
IN THE UTAH SUPREME COURT
STUART H. STAKER,

PETITION FOR WRIT OF REVIEW

Petitioner
v.
UTAH STATE TAX COMMISSION, and
COUNTY BOARD OF EQUALIZATION,
SALT LAKE COUNTY,
STATE OF UTAH,
Respondents

Appeal Nos. 92-1203
and 92-1204
Serial Nos. 27-12-176-007
and 27-12-176-008
Supreme Court No.

Petitioner, Stuart H. Staker, through counsel, Joseph C. Rust
for Kesler & Rust, petitions the Utah Supreme Court for a writ of
review directing the Respondent to certify its entire record, which
shall include all of the proceedings and evidence taken in this
matter, to this Court.
The petition seeks review of the entire order.
Dated this . S~ day of April, 1993.
KESLER & RUST

'H C./RUS^
JOSEPH
Attorneys for Petitioner

CERTIFICATE OF SERVICE
JOSEPH C. RUST (2835)
KESLER & RUST
2000 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Telephone: (801) 355-9333
I, JOSEPH C. RUST, certify that on this

S> ^ day of April,

1993, I caused to be mailed a true and correct copy of the attached
PETITION FOR WRIT OF REVIEW, Appeal Nos. 92-1203 and 92-1204,
Serial Nos- 27-12-176-007 and 27-12-176-008, Supreme Court No. _
, by first class mail with sufficient postage prepaid to:
Utah State Tax Commission
160 East 300 South
Salt Lake City, Utah 84111
David E. Yocom
Salt Lake County Attorney
Karl L. Hendrickson
Deputy County Attorney
2001 South State Street, S3600
Salt Lake City, Utah 84190
Attorneys for Respondent
Robert L. Yates
Salt Lake County Assessor
2001 South State #N2323
Salt Lake City, Utah 84190
Mike
Salt
2001
Salt

Reed
Lake County Auditor
South State #N2200
Lake City, Utah 84190

Marc B. Johnson
Tax Administrator
Government Center
Salt Lake City, Utah 84190
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Bill Thomas Peters
Special Deputy Attorney
310 South Main, #1100
Salt Lake City, Utah 84101
KESLER & RUST

^—Jn«+/iZr

RUST,
orneys for Petitioner
t:\jcr\st4.331
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